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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  123 
[FRL-3394-7] 

NPDES  Permit  Regulations; 

Application  Requirements;  Duration  of 
Certain  NPDES  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  On  August  18, 1987,  (52  FR 
30931)  EPA  proposed  to  withdraw 
provisions  in  the  Agency’s  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  regulations  which  authorize  the 
Director  of  a  NPDES  program  to  grant 
case-by-case  extensions  for  the 
submission  of  certain  types  of  effluent 
data  by  permit  renewal  applicants  (see 
40  CFR  122.21(d)(2)(ii)  and  123.62(e)). 
Today  the  Agency  is  promulgating  a 
final  rule  withdrawing  the  Director’s 
authority  to  grant  such  extensions.  The 
effect  of  the  repeal  of  these  provisions 
would  be  to  obligate  all  applicants  for 
renewal  of  NPDES  permits  to  submit 
effluent  data  along  with  the  rest  of  the 
renewal  application. 

EFFECTIVE  DATES:  This  regulation  shall 
become  effective  September  28, 1988.  In 
accordance  with  40  CFR  Part  23  (50  FR 
7268,  February  21, 1985),  this  regulation 
shall  be  considered  issued  for  judicial 
review  at  1:00  p.m.  Eastern  Time 
September  12, 1988.  Under  section 
509(b)(1)  of  the  Clean  Water  Act, 
judicial  review  of  this  regulation  can  be 
had  only  by  filing  a  petition  for  review 
in  the  United  States  Courts  of  Appeals 
within  120  days  after  the  regulation  is 
considered  issued  for  purposes  of 
judicial  review. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Bugbee,  Permits  Division  (EN- 
336),  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460;  (202)  475-9539.  The  record  for  this 
rulemaking  is  available  for  inspection  in 
Room  208  [NE  Mall]  401  M  Street  SW., 
Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  9, 1984,  EPA  promulgated 
regulations  authorizing  NPDES  program 
Directors  to  grant  extensions  for  permit 
renewal  applicants  to  submit  certain 
effluent  data  beyond  the  expiration  date 
of  the  discharger’s  NPDES  permit  (49  FR 
31840).  In  National  Wildlife  Federation 
v.  EPA,  84-1547  (D.C.  Cir.  1984),  the 
petitioners  challenged  the  data 
submission  rule  on  the  grounds  that  it 
was  not  adopted  in  accordance  with  the 


Administrative  Procedure  Act,  and  that 
the  rule  was  inconsistent  with 
provisions  of  the  Clean  Water  Act 
(“CWA”  or  the  “ACT”).  EPA  sought, 
and  the  Court  granted,  a  voluntary 
remand  of  the  regulation  in  order  to 
address  NWF’s  concerns  in  a  new 
rulemaking. 

On  August  18, 1987,  the  Agency 
proposed  to  delete  40  CFR 
122.21(d)(2)(ii)  and  the  last  sentence  in 
40  CFR  123.62(e)  (52  FR  30931).  The 
effect  of  the  repeal  of  these  provisions 
would  be  to  obligate  all  applicants  for 
renewal  of  NPDES  permits  to  submit 
effluent  data  along  with  the  rest  of  the 
renewal  application.  As  noted  in  the 
notice  of  the  proposal  to  repeal  those 
provisions,  the  Agency  believes  that 
withdrawing  the  1984  rule  is  appropriate 
because  the  circumstances  that  it  was 
designed  to  address  have  been  largely 
alleviated  since  it  was  promulgated. 

In  1981,  when  the  Agency  originally 
proposed  to  allow  the  delayed 
submission  of  data,  the  Agency’s  Permit 
Compliance  System  indicated  that 
approximately  67%  of  the  major 
industrial  NPDES  permits  had  been 
continued  beyond  their  expiration  date. 
Currently,  that  figure  is  about  10%.  The 
permitting  backlog  for  majors  has  been 
drastically  reduced;  therefore,  it  is  very 
unlikely  that  permittees  will  be  required 
to  resample  because  effluent  data 
submitted  with  the  rest  of  the  NPDES 
permit  application  has  become  outdated 
by  the  time  Directors  reissue  their 
NPDES  permits.  In  the  rare  event  that 
new  data  is  required  and,  for  the 
reasons  outlined  elsewhere  in  this 
preamble,  the  Agency  believes  that  any 
inconvenience  that  might  be  caused  by 
such  resampling  is  justified  by  the 
benefits  of  having  permittees  submit 
effluent  data  along  with  the  rest  of  their 
permit  application.  One  commenter 
expressed  concern  that  backlogs  may 
not  have  been  eliminated  in  every  State; 
however,  no  commenter  presented  any 
specific  reasons  to  believe  that 
troublesome  backlogs  are  in  fact 
occurring.  The  national  figures  indicate 
that,  on  average,  permitting  authorities 
are  on  the  verge  of  eliminating  their 
backlogs. 

At  the  time  the  data  submission  rule 
was  adopted,  it  was  believed  that 
shortages  in  priority  pollutant 
laboratory  testing  capacity  might  make 
it  difficult  for  some  permit  applicants  to 
submit  effluent  data  by  the  deadlines  in 
§  122.21(d)  for  submission  of  the  rest  of 
the  permit  application.  However,  as 
discussed  more  fully  below,  there  is  now 
adequate  laboratory  capacity  to 
accommodate  the  testing  needs  of 
NPDES  permit  applicants. 


Finally,  EPA  believed  in  1984  that 
extensions  were  appropriate  in  light  of 
uncertainty  regarding  testing  regulations 
which  had  not  yet  been  finalized  by  the 
Agency  (see  49  FR  31840,  (August  8, 
1984)).  Since  EPA  has  promulgated 
regulations  pursuant  to  settlement  of  the 
Consolidated  Permit  Regulations 
litigation  (see  49  FR  37998,  (September 
26, 1984)),  that  justification  for  the  1984 
data  submission  rule  has  been 
eliminated. 

The  NPDES  regulations  and  the 
application  form  (EPA  Form  3510-2C, 
Items  V  and  VI;  hereinafter  called  “Form 
2c”)  require  that  existing  industrial 
dischargers  submit,  in  their  applications 
for  permit  renewal,  quantitative  and 
qualitative  information  for  certain 
pollutants  discharged,  used,  produced  or 
expected  to  be  used  at  their  facilities 
(see  40  CFR  122.21(g)(7)).  The  Agency 
believes  that  there  will  be  considerable 
advantages  to  having  all  applicants 
submit  this  effluent  data  along  with  the 
rest  of  the  permit  applications.  Timely 
submission  of  effluent  data  promotes  the 
efficient  use  of  permitting  resources  by 
State  and  federal  agencies  which  may 
utilize  that  data  in  establishing 
permitting  priorities.  Also,  uniform 
submission  requirements  may  tend  to 
promote  public  participation  in  the 
permitting  activities  of  agencies 
administering  the  NPDES  program.  EPA 
believes  that  these  goals  justify  a  firm 
rule  requiring  effluent  data  to  be 
submitted  with  the  application.  One 
commenter  suggests  that  the  agencies 
could  use  the  data  submitted  on 
discharge  monitoring  reports  to  set 
permitting  priorities.  Another  suggests 
that  parameters  such  as  plant  size  could 
be  used.  EPA  believes  that  such 
information  does  not  supply  as  complete 
a  picture  of  a  plant's  operation  and 
discharges  as  does  the  information 
submitted  in  Form  2c.  Moreover,  these 
suggestions  ignore  the  need  to  control 
discharges  of  toxic  pollutants  that 
Congress  emphasized  in  the  adoption  of 
the  1987  CWA  amendments.  As 
explained  in  the  Agency’s  guidance  for 
implementing  section  304(1)  of  the  Act, 
submission  of  the  data  required  by  40 
CFR  122.21(g)(7)  will  be  used  by 
permitting  agencies  to  evaluate  those 
point  sources  which  should  be 
controlled  through  the  individual  control 
strategies  developed  under  section 
304(1).  Since  current  permits  may  not 
contain  limitations  on  the  discharges  of 
toxic  pollutants  that  will  be  controlled 
in  permits  reissued  pursuant  to  section 
304(1),  discharge  monitoring  reports 
based  on  current  permits  may  not  fully 
reflect  the  toxic  pollutants  being 
discharged  by  permittees.  Commenters 
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express  concerns  about  the  possible 
backlogs  that  might  result  from  the 
implementation  of  new  requirements 
under  the  1987  amendments,  and  the 
possibility  that  permittees  may  have  to 
resample  their  effluent  if  data  submitted 
with  the  application  is  outdated  by  the 
time  of  reissuance.  As  previously  noted 
in  this  preamble,  permitting  authorities 
are  on  the  verge  of  eliminating  the  major 
permit  backlogs  and  are  reissuing  those 
permits  without  significant  delays.  In 
the  event  that  delays  do  occur,  it  is 
extremely  unlikely  that  the  delays 
would  extend  beyond  the  three  year 
sampling  requirement  contained  in  the 
permit  application  Form  2c,  and 
provided  that  all  data  are  representative 
of  the  present  discharge.  EPA  believes 
that,  in  the  rare  event  that  new  sampling 
is  required  the  burden  that  may  result 
from  permittees’  having  to  resample 
their  effluent  prior  to  permit  reissuance 
is  justified. 

In  the  August  18, 1987  notice,  the 
Agency  noted  that  an  informal  survey 
revealed  that  none  of  the  Agency’s  ten 
regional  offices  were  aware  of  any 
requests  for  extensions  made  to  EPA.  A 
few  commenters  noted  that  the  rule  had 
been  used  by  State  agencies  and  that  it 
might  be  needed  in  the  future  to  address 
situations  such  as  temporary  plant 
shutdowns,  variations  in  plant 
operations,  weather  conditions  and 
laboratory  delays.  As  discussed  further 
below,  the  Agency  believes  that 
permitting  authorities  retain  sufficient 
discretion,  even  without  the  authority  to 
grant  extensions  contained  in 
§  122.21(d)(2)(h),  to  deal  with  situations 
where  it  is  impossible  for  the  permittee 
to  plan  their  sampling  activites  such  that 
they  can  submit  data  by  the  deadlines 
established  in  §  122.21(d). 

Other  commenters  noted  that  the  lack 
of  records  of  the  rule’s  use  indicates  a 
need  for  procedural  safeguards  if  the 
rule  is  maintained.  EPA  considered 
retaining  the  rule  with  the  addition  of 
procedural  safeguards  to  assure  that  it  is 
being  properly  applied.  For  example,  the 
rule  could  have  been  amended  to 
provide  that  requests  must  be  made  in 
writing  and  that  copies  of  all  requests 
and  decisions  be  made  available  for 
public  inspection.  The  EPA  or  the  State 
agency  administering  the  program 
would  have  to  weigh  the  need  for  data 
against  the  justifications  for  the 
extensions.  The  Agency  believes  that 
imposing  these  administrative 
requirements  on  permittees  and  the 
relevant  agencies  is  not  justified  and 
that,  for  the  reasons  discussed  in  this 
preamble,  a  firm  rule  requiring  timely 
submission  of  effluent  data  is  the  most 
appropriate  course  of  action. 


The  final  rule,  by  deleting  40  CFR 
122.21(d)(2)(ii)  and  the  last  sentence  in 
40  CFR  123.62(e),  requires  all  permit 
renewal  applicants  to  submit  the  data 
required  in  $  122.21(g)(7),  (9)  and  (10)  at 
the  time  that  they  submit  the  rest  of 
their  permit  renewal  application.  The 
rule  does  not  affect  the  authority  of 
Directors  to  waive  the  requirement  that 
the  application  be  submitted  180  days 
prior  to  the  permit  expiration  date,  40 
CFR  122.21(d)(2)(i),  or  such  other 
deadline  prior  to  the  permit  expiration 
date  established  by  State  law. 

II.  Responses  to  Comments  on  the 
Proposal 

In  response  to  our  proposal,  EPA 
received  comments  on  several  issues 
associated  with  submission  of  effluent 
data.  The  Agency’s  responses  to  all  of 
those  comments  are  discussed  below. 

1.  Laboratory  Capacity 

One  commenter  questioned  the  basis 
for  the  Agency’s  claim  that  laboratory 
capacity  for  testing  the  129  priority 
pollutants  was  no  longer  of  concern. 
Another  commenter  expressed  concern 
that  laboratory  capacity  shortages  may 
occur  because  of  new  initiatives  under 
the  1987  Clean  Water  Act  (CWA) 
amendments,  including  increased 
emphasis  on  biological  testing. 

However,  commenters  submitted  no 
evidence  that  indicated  that  a  shortage 
in  laboratory  capacity  currently  exists 
or  is  likely  to  develop. 

As  noted  in  the  preamble  to  the 
proposed  rule,  the  Agency  believes  that 
there  has  been  a  sufficient  increase  in 
laboratory  capacity  to  accommodate  the 
full  range  of  testing  needs  of  NPDES 
applicants.  The  results  of  an 
independent  study  of  the  commercial 
market  for  environmental  laboratory 
services  conducted  during  1987  show  the 
market  and  capacity  of  environmental 
laboratories  have  increased  at  least 
four-fold  since  the  early  1980’s. 
Currently,  over  1,000  laboratories  in  the 
U.S.  are  performing  commercial 
environmental  analytical  services  with  a 
significant  portion  of  them  providing  the 
full  priority  pollutant  analyses.  The 
study  indicated  over  1,400  GC/MS 
systems  are  currently  in  use  for  priority 
pollutant  analyses.  In  the  Superfund 
Program,  75  organic  and  inorganic 
laboratories  were  operating  at  50  to  60% 
capacity  on  January  1, 1988.  The 
remainder  of  this  capacity  is  available 
to  the  regulated  community.  In  addition 
to  chemical  analytical  services,  EPA 
recently  identified  over  120  commercial, 
university  and  industrial  laboratories  in 
38  States,  providing  biological  testing 
services. 


EPA  is  aware  of  only  one  recent 
laboratory  shortage  for  NPDES-required 
testing,  which  was  due  to  an  apparent 
shortage  of  Mysidopsis  bahia  (a  small 
crustacean)  needed  for  toxicity  testing 
of  the  effluent  from  Gulf  of  Mexico  oil 
and  gas  drilling  activities  (51  FR  33130 
(Sept.  18, 1986)).  This  shortage  occurred 
after  the  promulgation  of  the  general 
permit  for  those  activities.  EPA 
temporarily  stayed  some  of  the  permit’s 
testing  requirements  so  that  breeders 
could  develop  their  supply  of  M.  bahia 
to  meet  new  demand  for  the  highly 
specialized  resource.  Possible  shortages 
of  test  species  for  biomonitoring  is  not 
directly  relevant  to  this  rulemaking, 
however.  The  extension  provided  under 
§§  122.21(d)(2)(ii)  and  123.62(e)  only 
applied  to  data  submitted  pursuant  to 
§  122.21(g)(7),  (9)  and  (10).  and  these 
provisions  relate  to  sampling  for  specific 
pollutants,  not  whole  effluent  toxicity 
testing.  As  pointed  out  above,  adequate 
laboratory  capacity  exists  for  pollutant 
specific  analyses. 

EPA  is  not  aware  of  any  permittees 
actually  having  problems  with  obtaining 
laboratory  testing  to  obtain  the 
information  required  by  40  CFR 
122.21(g)(7).  The  shortage  anticipated  in 
1984  due  to  new  testing  requirements 
never  developed.  EPA  has  no  reason  to 
believe  that  supply  will  not  continue  to 
grow  to  meet  demand,  especially  if 
demand  is  made  more  predictable 
because  of  firm  deadlines  for  data 
submission. 

2.  Storm  Water 

Several  commenters  suggested  EPA 
should  retain  the  1984  regulation 
because  of  the  uncertainty  regarding  the 
effluent  data  submission  requirements 
that  will  apply  under  the  storm  water 
provisions  in  the  1987  CWA 
amendments.  The  comments  centered 
on:  (1)  The  uncertainty  surrounding 
testing  requirements  for  existing 
dischargers;  (2)  the  difficulty  in 
collecting  storm  water  data  in  certain 
areas  of  the  country  where  it  may  not  be 
possible  to  collect  required  data  in  a 
timely  fashion;  and  (3)  the  possibility  of 
a  backlog  of  storm  water  permit 
applications  after  EPA  promulgates  new 
permit  application  requirements. 

In  response  to  the  first  comment,  it  is 
clear  that  the  existing  regulations 
require  an  operator  of  a  storm  water 
discharge  that  is  currently  covered  by  a 
NPDES  permit  to  submit  a  completed 
application  (see  40  CFR  122.21). 
Although  EPA  is  currently  considering 
changing  permit  application 
requirements  for  storm  water 
discharges,  these  changes  would  not 
create  uncertainty  that  would  prevent  a 
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discharger  from  submitting  the 
appropriate  data  when  reapplying 
within  the  time  limits  established  by  40 
CFR  122.21(d).  Furthermore,  as  part  of 
the  Agency's  storm  water  rulemaking 
that  will  implement  section  402(p)  of  the 
Act,  EPA  is  planning  to  solicit  comments 
on  reducing  application  requirements  for 
storm  water  discharges  from  the  current 
requirements  contained  in  Form  2c.  In 
any  case,  there  will  be  an  opportunity 
for  the  public  to  raise  their  concerns 
about  the  interplay  between  new  and 
existing  data  submission  requirements 
for  storm  water  in  the  context  of  the 
Agency’s  storm  water  rulemaking. 

In  response  to  the  second  comment, 
EPA  will  consider  such  problems  in  the 
development  of  storm  water  regulations. 
As  to  existing  permittees  that  may  have 
difficulty  obtaining  storm  water  effluent 
data  due  to  a  dry  spell  immediately 
prior  to  their  permit  renewal,  the 
Agency  believes,  as  discussed  below, 
that  permitting  agencies  have  sufficient 
discretion  to  deal  with  such  situations 
even  without  the  extension  provisions. 

In  response  to  the  third  comment, 
although  a  backlog  of  storm  water 
permits  may  result,  the  backlog  problem 
will  primarily  be  caused  by  first  time 
permit  applications  for  discharges  not 
currently  covered  by  a  NPDES  permit. 
Today’s  rule  will  not  affect  that  backlog 
since  it  applies  only  to  permit  renewals. 
Some  commenters  noted  the  possible 
effect  of  a  backlog  of  storm  water 
permits  on  the  processing  of  other 
permits.  However,  the  potential  for 
backlog  of  first  time  permits  is  reduced 
by  the  1987  CWA  amendments’ 
staggering  the  dates  by  which 
applications  for  storm  water  permits 
must  be  filed;  permit  applications  for 
storm  water  discharges  associated  with 
industrial  activity  and  discharges  from 
municipal  separate  storm  sewer  systems 
serving  a  population  of  250,000  or  more 
which  are  not  currently  covered  by  a 
permit  need  not  be  filed  until  February 
4, 1990;  permit  applications  for  storm 
water  discharges  from  municipal 
separate  storm  sewer  systems  serving  a 
population  of  100,000  or  more  but  less 
than  250,000,  need  not  be  filed  until 
February  4, 1992.  The  Agency  also 
anticipates  that  many  States  will 
minimize  backlogs  by  issuing  general 
permits  for  storm  water  discharges. 
Furthermore,  as  discussed  elsewhere  in 
this  preamble,  the  Agency  believes  that 
the  timely  submission  of  effluent  data 
outweighs  the  inconvenience  that  might 
result  from  the  rare  requirement  that  a 
permittee  be  required  to  resample  the 
effluent  prior  to  permit  reissuance. 


3.  Ability  to  Obtain  Representative 
Effluent  Data 

Several  commenters  expressed 
concern  that  dischargers  would  not  be 
able  to  obtain  the  effluent  data 
necessary  to  submit  a  complete 
application  because  of  extended 
shutdowns,  plant  modifications, 
variations  in  plant  operations  (i.e.,  peak 
versus  non-peak  flows),  unscheduled 
repairs  or  extreme  weather  conditions, 
thereby  causing  permits  to  expire  and 
leading  to  unpermitted  discharges  or 
plant  shutdowns  until  new  permits  are 
issued.  For  example,  commenters  stated 
that  some  steam  electric  facilities  often 
have  long  intervals  between  their 
discharges,  and  discharges  of  storm 
water  in  arid  areas  may  be  similarly 
intermittent.  Where  such  an  extended 
period  of  no  discharge  happens  to 
coincide  with  the  period  preceding  the 
permit  expiration,  it  would  be  difficult 
for  the  permittee  to  supply  current 
effluent  data.  Other  commenters  noted 
that  short  term  shutdowns  due  to 
weather  conditions  (freezing,  flooding  or 
dry  spells)  or  repairs  coinciding  with  the 
period  prior  to  permit  expiration  may 
necessitate  the  granting  of  extensions 
for  submission  of  effluent  data  beyond 
the  permit  expiration  date. 

The  Agency  believes  it  is  reasonable 
to  expect  permittees  to  plan  their 
sampling  sufficiently  far  in  advance  of 
permit  expiration  so  that  such  problems 
do  not  arise.  Under  40  CFR  122.21(d), 
permittees  are  obligated  to  submit  a 
completed  application  180  days  prior  to 
permit  expiration.  Given  that  permittees 
must  plan  their  sampling  accordingly, 
there  should  be  few  cases  where  short¬ 
term  shutdowns  prevent  sampling  until 
after  the  permit  expiration  date. 
Furthermore,  seasonal  weather 
conditions  and  regular  repair  operations 
can  be  anticipated,  and  the  permittee 
should  plan  sampling  activity  with  these 
events  in  mind.  In  addition,  applicants 
for  EPA  issued  permits  can  request  that 
they  be  able  to  submit  the  data  up  to  the 
permit  expiration  date  rather  than  180 
days  prior  thereto  (see  40  CFR 
122.21(d)(2)(i)).  Applicants  in  States  that 
do  not  have  a  rule  analogous  to 
§  122.21(d)  should  plan  their  sampling 
sufficiently  far  in  advance  of  the  permit 
application  deadline. 

The  agency  believes  that  under 
normal  conditions  such  dischargers 
should  be  able  to  plan  their  effluent 
sampling  over  the  three  year  period 
prior  to  permit  expiration  presently 
provided  for  in  permit  application  Form 
2c.  If  circumstances  do  result  in 
unusually  long  periods  of  no  discharge, 
Directors  have  the  discretion  to  consider 
data  from  earlier  discharges  in 


determining  whether  the  application  is 
complete  (see  40  CFR  122.21(e)).  If 
necessary,  the  Director  can  request  that 
the  less  recent  information  submitted  as 
part  of  a  complete  application  be 
supplemented  with  data  from  the  next 
discharge.  The  permit  could  be  modified, 
in  accordance  with  40  CFR  122.62(a)(2), 
if  the  supplemental  information  shows 
that  modification  is  appropriate.  EPA 
recognizes,  as  several  commenters 
pointed  out,  that  there  may  be  some 
administrative  burden  associated  with 
modifying  permits  based  on  newly 
submitted  effluent  data.  However,  as 
noted  elsewhere  in  this  preamble,  the 
Agency  believes  such  resampling  will  be 
rare  and  when  required,  such  a  burden 
is  justified  by  the  need  for  timely 
submission  of  effluent  data. 

Several  commenters  stated  that 
eliminating  the  extension  provision 
would  require  some  plants  to  operate  at 
peak  capacity  merely  for  the  purpose  of 
collecting  representative  effluent  data, 
imposing  unnecessary  costs  and 
resulting  in  unnecessary  discharges. 
Commenters  have  failed  to  show  how 
eliminating  the  provisions  would  require 
them  to  operate  at  peak  capacity.  Form 
2c  only  requires  the  submission  of  data 
that  is  representative  of  a  facility’s 
operations.  Dischargers  do  not  have  to 
provide  data  from  peak  operations 
unless,  in  fact,  that  is  representative  of 
the  operations  of  the  facility. 

Several  commenters,  who  raised  the 
possibility  of  delays  in  receiving 
laboratory  analysis  reports,  are  in  favor 
of  retaining  the  current  rule.  However, 
EPA  believes  that  since  such  delays  are 
certainly  foreseeable,  it  behooves 
permittees  to  conduct  their  sampling 
sufficiently  far  in  advance  to  account  for 
such  possible  delays. 

4.  Statutory  Authority  for  the  Extension 
Rule 

Several  commenters  argued  that  the 
rule  being  repealed  today  was 
inconsistent  with  language  in  section 
304(i)  of  the  Clean  Water  Act  directing 
EPA  to  “promulgate  guidelines  for  the 
purpose  of  establishing  uniform 
application  forms  and  other  minimum 
requirements  for  the  acquisition  of 
information”  from  permittees. 
Furthermore,  the  National  Wildlife 
Federation  asserted  in  its  comments  that 
the  court  order  granting  the  Agency’s 
motion  for  a  voluntary  remand  of  the 
extension  provision  required  EPA  to 
address  NWF’s  concerns  that  the 
regulation  violated  section  304(i).  The 
Agency  does  not  believe  that  the 
extension  provision  is  prohibited  by 
section  304(i)  of  the  Act,  but  rather  that 
the  rule  should  be  repealed  for  the 
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reasons  outlined  above  in  this  preamble. 
In  any  case,  the  Agency  does  not  believe 
that  the  DC  Circuit’s  remand  of  the 
extension  provision  requires  the  Agency 
to  address  legal  arguments  made  by 
NWF  which  are  not  germane  to  this 
rulemaking.  Because  the  Agency 
proposed  to  rescind  the  rule  and  is 
adopting  the  same  approach  in  the  final 
regulation,  it  is  not  relevant  whether  the 
Agency  would  have  the  authority  to 
retain  the  rule  if  it  decided  that  such  a 
course  was  appropriate.  That  legal 
question  is  simply  not  posed  by  this 
rulemaking. 

III.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impact  analyses  of  major  regulations. 
Major  rules  are  those  that  impose  a  cost 
on  the  economy  of  $100  million  or  more 
annually  or  have  certain  other  economic 
impacts.  This  regulation  is  not  a  major 
rule  because  it  merely  deletes  a  time 
extension  for  submission  of  Form  2c 
effluent  data.  Thus,  it  meets  none  of  the 
criteria  of  a  major  rule  as  set  forth  in 
section  1(b)  of  the  Executive  Order.  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  Any  comments  from  OMB  and 
any  EPA  response  will  be  available  for 
public  inspection  at  EPA  in  Room  208 


(NE  Mall)  401  M  Street  SW., 

Washington,  DC  20460. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  2 
U.S.C.  601  et  seq.,  requires  EPA  and 
other  agencies  to  prepare  an  initial 
regulatory  flexibility  analysis  for  all 
regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  No  regulatory  flexibility 
analysis  is  required,  however,  where  the 
head  of  an  agency  certifies  that  the  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Since  this  regulation  does  not 
impose  any  new  requirements  on  permit 
applicants,  but  merely  adjusts  the  timing 
for  submission  of  effluent  data,  the 
Administrator  certifies,  pursuant  to  5 
U.S.C.  605(b),  that  this  final  regulation 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Parts  122  and 
123 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Lee  M.  Thomas, 

Administrator. 

Date:  August  19, 1988. 


For  the  reasons  set  out  in  the 
preamble,  40  CFR  Parts  122  and  123  are 
amended  as  follows: 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

§  122.21  [Amended] 

2.  In  §  122.21,  paragraph  (d)(2)(ii)  is 
removed. 

PART  123— STATE  PROGRAM 
REQUIREMENTS 

3.  The  authority  citation  for  Part  123 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act.  33  U.S.C. 
1251  et  seq. 

§  123.62  [Amended] 

4.  In  §  123.62,  the  last  sentence  in 
paragraph  (e)  is  removed. 

(FR  Doc.  88-19296  Filed  8-26-88:  8:45  am] 

BILLING  COOE  6560-50-M 


